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Defensive publishing to secure freedom to operate for sustainability impact 
 
 
What is defensive publishing? 
Defensive publishing – also known as defensive 
disclosure – is usually a deliberate decision to 
share information about an invention with the 
public instead of patenting or keeping it secret. 
Because a defensive publication describes the 
invention and makes the knowledge publicly 
available, the invention can no longer be 
described as novel and therefore the novelty 
requirement for patent-ability is taken. While 
defensive publishing is nowadays usually done 
in writing as open accessible scientific journals 
or reports, a detailed description of the invention 
can also be provided as video or audio files.  

 
Why defensive publishing? 
Defensive publishing can enable broader and 
faster diffusion of sustainable innovation than 
IPR. It has two main advantages: firstly, other 
organisations cannot patent it once it is in the 
public domain. A process or a product can thus 

develop rapidly into a standard in the area of 
sustainability, since many other inventors, 
businesses and scientists can easily access it. 
Secondly, this type of publication to 
communicate results uses far less financial and 
human resources, as all costs for the publication 
of patents can be saved, e.g. the usual IPR fees 
or special legal fees. Especially for smaller 
companies with a high innovation potential but 
lower resources, this allows them to control their 
costs and their influence. Also public research 
institutions can use it to ensure that the products 
of their work remain accessible to the general 
public.  
As a defensive publishing organisation - instead 
of using IPR only yourself, you can share it with 
other businesses and organisations across 
sectors and different nations in order to support 
the transformation towards sustainability. As a 
user of the published innovation, instead of 
investing in own research and development, you 
may build on the efforts of the public available 
innovation and can spent your resources instead 
on other important aspects such as setting up 
manufacturing, developing supply chains and 
markets, and further improving the innovation.  
 
Benefits for the defensive publishing 
organisation 
• Secure freedom to operate as others cannot 

claim novelty and patent it, and at the same 
time enable diffusion of sustainable 
innovation 

• May influence technology development 
direction towards own sustainable solution 

• Increase sustainable impact by sharing IP 
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Defensive publishing for sustainability 
 
Defensive publishing is a deliberate 
intellectual property strategy to make 
inventions available to the public and 
preventing others from gaining IPR protection 
or keeping it secret. This is achieved through 
disseminations by publishing a detailed 
description in scientific journals, as reports on 
websites, or at other publicly accessible 
platforms. This may increase the speed of 
improvement and market diffusion of 
sustainable innovations.   
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• Enhanced reputation as sustainable 
business and sustainable solution provider 
for stakeholders including workforce, 
investors, business partners 

• No resources for licensing or IPR 
registration and defence necessary, 
especially of interest when cost of patenting 
would outweigh the benefits of the patent  

• When publishing in research journals or 
data repositories, this may attract 
partnerships with a similar approach to open 
IP models to develop technologies further, 
including building partnerships to access 
new territories and markets 
 

Potential risks for the defensive publishing 
organisation 
• No control in an international context if the 

defensive publication is really picked up by 
patent examiners. 

• No licensing income possible, risk of 
decrease in financial returns 

• Difficult to measure and track uptake of IP 
 
Benefits for the user 
• Gain access to IP for sustainable 

technologies and products 
• Reduce and avoid R&D costs and 

associated risks 
• Free up resources for other necessary 

activities such as setting up manufacturing 
lines, developing supply chains and markets  

 
Benefits for the society 
• Accelerated pace of creating and diffusing 

sustainable technologies and products by 
lowering access and transaction costs of IP 
for relevant stakeholders 

• Reducing overall costs of sustainable 
technologies and products, and thus speed 
up transition towards sustainability including 
circular economy concepts  

 
How to do defensive publishing? 
Defensive publishing can be done in academic 
peer-viewed journals, which is desirable 
because of their impact within the sciences and 
at patent examiners, but it also takes a long time 
to complete. Publishing reports and working 
papers in data repositories or on own websites  

 
and advertising the invention through social 
media to increase the notification and attention 
is also a good choice. To be sure that it is picked 
up by patent examiners and other businesses, 
the invention can also be published as a patent 
application and then the application process can 
actively be stopped. This allows also 
organizations that receive regular patent 
application updates to notice the invention. 
However, from the patent data bases the legal 
status of a patent and patent application, e.g. 
whether it is still enforced, is usually not clear. 
The range of defensive publishing possibilities is 
huge, as demonstrated by the IBM example, 
from own publications to blog posts or 
publications on the company's own website. 
 
Table 1: Pros and Cons of some Defensive 
Publishing Options 

Research 
journals 

Websites patent 
application 

+ easily 
detectable 
as prior art 
by patent 
examiners 
+ reaches 
science and 
industry 
R&D 
community 

+ fast 
publishing 
+ number of 
downloads 
can be 
tracked 

+ easily 
detectable as 
prior art by 
patent 
examiners 
+ reaches 
industry/ 
competitors 

- longer 
publication 
process 

- risk that 
patent 
examiners 
do not pick it 
up 

- application 
fee,  
- lack of 
clarity of 
legal status 
for others 

 
 
 

Defensive Publishing Examples 
 
IBM Technical Disclosure Bulletin 
The `Bulletin´ magazine was used by IBM to 
quote from it and thus locating the disclosed 
inventions as state of the art. This raises the 
barrier for competitors’ patent applications 
and forced them to define their patent claims 
more narrow. 
(Barrett, 2002) 

http://www.ip4sustainability.org/
http://creativecommons.org/licenses/by/4.0/


IPACST | Knowledge brief  – Defensive publishing for sustainability impact 

3 
www.ip4sustainability.org 
CC-By - his is an open access publication distributed under the terms of the Creative Commons Attribution License, which 
permits unrestricted use, distribution, and reproduction in any medium, provided the original authors and source are credited. 

 
Further readings 

Adams, S. and Henson-Apollonio, V. (2002), Defensive publishing: a strategy for maintaining intellectual 
property as public goods. International Service for National Agricultural Research, Briefing Paper 53, 
September 2002. doi:10.22004/ag.econ.310721. 

Barrett, B. (2002). Defensive use of publications in an intellectual property strategy. Nature 
Biotechnology 20, 191–193. doi:10.1038/nbt0202-191. 

Daizadeh, I., Miller, D., Glowalla, A., Leamer, M., Nandi, R., & Numark, C. I. (2002). A general approach 
for determining when to patent, publish, or protect information as a trade secret. Nature Biotechnology, 
20(10), 1053–1054.  https://doi.org/10.1038/nbt1002-1053 

McKelvey, M., Rake, B. (2020). Exploring scientific publications by firms: what are the roles of academic 
and corporate partners for publications in high reputation or high impact journals?. Scientometrics 122, 
1323–1360. https://doi.org/10.1007/s11192-020-03344-5 

Sternkopf, J., Tietze, F., Eppinger, E., and Vimalnath, P. (2016). Open IP strategies for enabling 
sustainability transitions. Centre for Technology Management working paper series, 10/2016. 
doi:10.17863/CAM.7143. 

van Bommel, H. W. M. (2011). A conceptual framework for analyzing sustainability strategies in 
industrial supply networks from an innovation perspective. Journal of Cleaner Production 19(8) , 895-
904. doi:10.1016/j.jclepro.2010.12.015. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Funding 
The project IPACST is financially supported by the Belmont Forum and NORFACE Joint Research 
Programme on Transformations to Sustainability, which is co-funded by DLR/BMBF FONA-SÖF 
01UV1812A and 01UV1812B, GCRF, ESRC (ES/S008322/1), VR 2017-06439, and the European 
Commission through Horizon 2020. 

 

http://www.ip4sustainability.org/
http://creativecommons.org/licenses/by/4.0/
https://ageconsearch.umn.edu/record/310721
https://www.nature.com/articles/nbt0202-191
https://doi.org/10.1038/nbt1002-1053
https://doi.org/10.1007/s11192-020-03344-5
https://www.repository.cam.ac.uk/handle/1810/261909
https://www.sciencedirect.com/science/article/abs/pii/S0959652610004683?via%3Dihub

